INTRODUCTION
Trade sanctions aimed at protecting and promoting human rights can no longer be considered (if they ever could have been) a proper instrument to fight human rights violation in other states. There appears to be a reasonable alternative in other international trade measures, which also may be applied in accordance with the law of the World Trade Organization. Those measures can be divided into two categories: trade incentives adopted under the Enabling Clause and obligation waivers. This article seeks to explore whether either of those legal instruments has the potential to play a significant role in enhancing human rights standards worldwide in terms of their availability and effectiveness.
I. THE PROBLEMS WITH TRADE SANCTIONS
The use of trade sanctions to protect and promote human rights in other states has a long tradition. For example, already in the 19 th century some states prohibited international trade in slaves.
1 Sanctions ordered by the United Nations were launched in 1966 against Rhodesia and became very popular after the end of the Cold War.
2 Two main problems with trade sanctions are their efficiency and legality.
The efficiency of trade sanctions aimed at human rights protection is widely contested. Surveys prove that they influence the conduct of the governing regimes of states breaching human rights conventions in one out of three cases at best.
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Having in mind the aforementioned problems with trade sanctions as a tool to protect and promote human rights in external relations, it has become critical for states to find alternative measures to achieve their goals.
II. THE ENABLING CLAUSE
Trade incentives provide an alternative tool to trade sanctions with regard to permissible activities of WTO member states serving to protect and promote human rights in external relations. Their application is opposite in function to sanctions because, unlike sanctions, incentives are trade measures designed not to punish trading partners for violations of human rights, but rather to reward them for compliance with human rights standards.
A decade after the adoption of the GATT, an expert panel report revealed that slow economic development of developing states is caused, at least partially, by discriminatory trade policies of developed states.
11 In response to this challenge, developing states created the Group of 77 and organized a conference to seek solutions to their problems. 12 The next step was the establishment of the United Nations Conference on Trade and Development (UNCTAD) in 1964 as a permanent intergovernmental body. It begun to work on regulations which would enable providing trade preferences for the developing and the least-developed states. As a result, in 1968 the UNCTAD adopted Resolution no. 21(ii), which called for the establishment of generalized, non-reciprocal and non-discriminatory systems of preferences for developing states with special considerations for the least-developed states. It recognized three goals: to increase their export earnings, to promote their industrialization and to accelerate their rates of economic growth. Preferences were designed mainly for industry as the main beneficiary, with less regard paid to agriculture. 13 This ongoing discourse between liberal and social currents of thought can be characterized as a rivalry between the ideas of David Ricardo's theory of comparative advantage and the teachings of Argentinean economist Raúl Prebisch, the first Secretary General of the UNCTAD. 14 Due to the fact that trade preferences for some states are in obvious breach of the most favored nation clause set in Article I of the GATT, it was necessary to reconcile Resolution 21(ii) with the law of the GATT. In 1971, the GATT members adopted the Waiver Decision on the Generalized System of Preferences 15 , to be in force for 10 years. 16 Before the Waiver came to an end, GATT members adopted a decision making this temporary solution a permanent one. The Decision is commonly referred to as the Enabling Clause.
17 According to its Article 1, notwithstanding the provisions of Article I of the GATT, contracting parties may accord differential and more favorable treatment to developing countries without according such treatment to other contracting parties. The Enabling Clause applies to: 1. Generalized System of Preferences; 2. non-tariff measures governed by the provisions negotiated under the auspices of the GATT; 3. arrangements among less-developed contracting parties for the mutual reduction of tariffs; 4. special treatment of the least-developed states.
18 Out of these cases, the first and the fourth ones give the members of the GATT (now WTO) the opportunity to reward other states for upholding human rights standards. Application of any of the above mentioned trade preferences requires fulfillment of the following conditions: 1. (they) shall be designed to facilitate and promote the trade of developing countries and not to raise barriers to or create undue difficulties for the trade of any other contracting parties; 2. (they) shall not constitute an impediment to the reduction or elimination of tariffs and other restrictions to trade on a mostfavoured-nation basis; 3. (they) shall in the case of such treatment accorded by developed contracting parties to developing countries be designed and, if necessary, modified, to respond positively to the development, financial and trade needs of developing countries. 19 Any contracting party taking action based on the Enabling Clause shall notify other contracting parties and afford adequate opportunity for prompt consultations at the request of any interested contracting party. 20 Furthermore, the developed countries do not expect reciprocity for commitments made by them.
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III. GSPS ADOPTED BY WTO MEMBERS
Currently, ten states and the European Union maintain general systems of preferences (GSP). They include Australia, Belarus, Japan, Canada, Norway, New Zealand, Russia, United States, Switzerland and Turkey. 22 The leaders in granting trade preferences are the European Union 23 Their systems, apart from differences in scale, differ from each other in that they condition the granting of preferences on noneconomic factors -observance of human rights standards. 24 Conditions are either positive or negative. In the former case, a beneficiary receives trade preferences as a reward for keeping up with human rights protection standards. In the latter case, a beneficiary receives trade preferences unless he fails to keep up with human rights standards. 25 The first model is followed by the European Union and the second by the United States.
The European Communities originally adopted a GSP for developing states which engaged in fighting the drugs trade. Since 1991, trade preferences for industrial and agricultural products have been granted to Bolivia, Columbia, Ecuador and Peru. 26 The following year Costa Rica, Salvador, Honduras, Guatemala, Nicaragua and Panama joined the program 27 , and were followed by Venezuela in 1995. 28 In 1999, preferences encompassed almost all industrial and agricultural products. 29 In 2002, Pakistan was added to the list of beneficiaries which were required from then on not only to fight the drugs trade, but also to respect labour rights and environmental protection. 30 The EC's GSP provided for withdrawal of tariff reductions if a beneficiary was found to be involved in slavery activities, forced labour, money laundering, inefficient customs control, etc. The European Union has in fact withdrawn its preferences twice: in 1997 in respect of Burma and in 2006 in respect of Belarus. 31 At the same time, the adding of Pakistan to the list resulted in a dispute between the EC and India in the WTO (discussed further), which attracted significant attention of scholars to the question of the legality of the GSPs. 32 The United States adopted its GSP in 1976. 33 The last program, which was in force from 2006, expired in 2010. President Obama signed the new GSP into law in October 2011 with retroactive effect from 1 January 2011, giving its beneficiaries the right to reimburse costs resulting from the interruption in the operation of the program. 34 The new act consists of three sections: the first regulates the president's competences, the second regulates beneficiaries' status, and the third regulates the reimbursement procedure. The list of potential beneficiaries is negative, which means it specifies prerequisites which disqualify them from participation in the program. They include the failure to undertake proper actions to guarantee commonly recognized labor rights standards and to fight child labor, and also those supporting communism or terrorism. 35 Some states (sovereign territories) ceased to be beneficiaries due to exceeding a particular income index (Hong Kong, Malaysia, Singapore). 36 Similarly to the EC's GSP, the American program is also accused of being discriminatory in nature. 37 As was mentioned earlier, the American GSP differs from the European one in that it grants trade preferences if some minimal noneconomic standards are not breached, while the European Union grants trade preferences if some special non-economic standards are met. 38 What also distinguishes those programs is that the European Union refers to social standards set in the International Labour Organization conventions and environmental protection standards set by the International Tropical Timber Organization, while the United States refers exclusively to internal regulations (it is worth mentioning here that the United States are not even a party to the International Covenant of Economic, Social and Cultural Rights 39 ). The United States focuses on labor rights, which may raise concerns that their real intention is hidden protectionism and not human rights protection.
According to the UNCTAD Resolution of 1968, general systems of preferences should be general, non-reciprocal and non-discriminatory. However, both the US and the EU GSP programs seem to be discriminatory and require some degree of reciprocity (labour rights observance, fighting terrorism). 
IV. GSPs in the jurisdiction of the WTO
In the dispute between India and the EC the compliance of the GSP with WTO law was questioned for the first and, until now, only time. 41 The system provides for preferences available to all developing states; however, it also includes provisions on additional preferences for those developing states which fight drugs trafficking and trade in slaves (so-called GSP+). India accused the EC of discrimination against developing states by requiring compliance with environmental protection standards as well as fighting the slave trade and drug trafficking. India eventually dropped the first two charges. 42 Of relevance in this case was the status of the Enabling Clause. If it is to be considered as lex specialis in respect of Article I GATT, the burden of proof would lay with the complainant. If, on the other hand, it is considered an exception to Article I GATT, the burden of proof lays with the respondent. Even though the Enabling Clause is not a temporary regulation, both the panel and the Appellate Body held it to be an exception, and therefore the burden of proof lays with the EC. 43 The EC put forward three arguments to defend its position: 1. that different needs of the developing states justify differential treatment; 2. that an objectively justified difference in treatment does not constitute discrimination; 3. that the Enabling Clause does not require granting preferences to all developing states. 44 The panel found that footnote 3 of the Enabling Clause, referring to the 1971 waiver, justifies the interpretation that preferences should be granted to all developing states. It should also be noted that the panel dismissed the argument of the EC, based on Article XX b GATT, that the protection of health was a main purpose of the introduced regulation. The panel also found that the EC had breached the necessity test and the prohibition of arbitrary discrimination. This part of the report was not the subject of an appeal.
The Appellate Body found that not-identical treatment of all developing states does not necessarily constitute discrimination. 45 What is required is equal treatment of developing states which have the same needs. However, an allowed differentiation between developing states must meet additional conditions. The first is an objective standard which serves to compare financial, trade and development needs. The second is that those needs must be of such a kind that trade preferences are the proper instrument to satisfy them. There must therefore be sufficient causality between the granting trade of preferences and the satisfaction of those needs. Although in its report the Appellate Body introduced additional conditions for permissible differentiation between developing states, it did not apply those conditions in the case at hand. The Appellate Body found that the EC GSP is a closed program for most of the developing states, and therefore it is beyond any doubt discriminatory. 47 The most important conclusions are the following: firstly, the reference in footnote 3 of the Enabling Clause regarding generalized, nonreciprocal and non-discriminatory trade preferences systems is a biding legal obligation. Secondly, it is permissible to treat the beneficiaries of the program differently, provided such treatment is justified by differences in their needs.
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V. PROBLEMS WITH GSPS
After the Appellate Body of the WTO found that the EC had breached the Enabling Clause, the EC modified its GSP+. 49 One of the conditions of being a beneficiary of the program was the filing of an application by the end of October 2005, within 4 months of the program's publication. There were also three substantive conditions: 50 1. ratification and implementation of 16 human rights treaties; 2. ratification and implementation of at least seven out of eleven good governance conventions; 3. classification as a vulnerable country (economic condition). This last requirement was met for a given state fulfilling all the following conditions at the same time: 1. it is not classified by the World Bank as a high-income country; 2. it has no diversified export (whose five largest sections of its GSP-covered imports to the EC represent more than 75 % of the value of its total GSP-covered imports): 3. its GSP-associated imports to the EC represent less than 1 % of the value of total GSP-covered imports to the EC. The beneficiaries of the new GSP+ were the same as under the previous program, with the exception of Pakistan but with the inclusion of Sri Lanka, Moldavia, Georgia and Mongolia.
Even though the legality of the new EC GSP+ was not questioned in the WTO, it has been questioned by academics. In the opinion of Lorand Bartels, the GSP+ breaches the Enabling Clause in at least three ways. Firstly, the purpose of the GSP+ is to compensate the developing states for their efforts to implement human rights protection standards. However, the relationship between this rationale and development, financial and trade needs is difficult to justify. Also, picking the conventions to be implemented in an arbitrary manner seems controversial. 51 Secondly, the criteria of a developing state with export not exceeding 1% of the EU's import is not a criteria pertaining to the developing state, but to the EU's trade conditions.
52
It may therefore be questioned as a basis for permissible differentiation between developing states. Thirdly, the GSP+ may be accused of the very 47 ibid 187-188. 48 Grossman, Sykes (n 13) 55 . 49 
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same offense for which its previous GSP+ was held incompatible with WTO law. The list of beneficiaries was closed for many years after the time for applications, which was just a few months, had expired. Therefore, the program may be considered as not generalized. 53 Umut Turksen shares this view. He indicates even more incompatibilities of the GSP+ with WTO law. 54 Despite serious doubts regarding compliance of the current EC GSP+ with WTO law in respect of the report contained in EC -preferential tariffs, to date the legality of the program has not been questioned in the WTO.
Apart from legal concerns regarding the functioning of the GSPs, there are also economic controversies. Firstly, the benefits from preferential tariffs are balanced by the increase in costs of compliance with additional conditions for joining the program. 55 Secondly, the influence of the preferential tariffs on the economic development of developing states is contested. Some authors suggest that despite their weak market position, states fully respecting liberal international trade develop more rapidly than those enjoying protectionist practices, even if their partners do not return the favor. 56 On the other hand, the GSPs of both the EU and the US emphasize labor rights. Some surveys indicate a strong correlation between protection of the rights of employees and economic growth, because better-paid workers have greater purchasing power, which stimulates the economy. 57 Scholars do not, however, agree on this point. 58 Some claim that the conditions pertaining to human rights protection introduced into the GSPs of the EU and the US are inspired by protectionist motivations rather than by a desire to protect human rights. 59 The EU is the largest importer of food in the world, and its trade preferences benefit the majority of the world's states. However, using trade preferences as an instrument of deterrence from human rights abuses raises concerns. As mentioned above, the EU suspended those preferences to punish Burma and Belarus. Burma violated freedom of speech and of conscience, practiced forced labor and tortured its citizens. Belarus violated labour rights. 60 Economic statistics in both cases show that the trade volume of those states not only did not decrease, but rather increased significantly 
VI. THE KIMBERLEY WAIVER AS AN EXAMPLE OF OBLIGATIONS WAIVER
Trade incentives are not the only tool for supporting the promotion of human rights abroad. Another instrument recognized by the WTO is obligations waiver. 62 The most famous example of its use is the Kimberley Waiver, regulating trade in diamonds.
International trade in diamonds involves numerous human rights abuses in West Africa. The problem especially pertains to Angola, Ivory Coast, Congo, Liberia and Sierra Leone. The first diamond was found in Africa in 1863. In 1888, Cecil Rhodes established the De Beers Corporation, currently the largest diamond seller in the world. The largest diamond markets are in New York, Paris and Antwerp. How does the trade in diamonds influence human rights? Corruption and smuggling of so-called blood diamonds ignite revolutions and armed conflicts by providing financing to anti-government forces, structured similarly to organized crime. These conflicts result in political instability, economic stagnation, the threat of hunger to large groups of people and mass migrations. The income from diamonds, instead of elevating living standards in these societies, is collected by small groups of elites and serves to fuel civil wars. Side effects are murders, rapes, mutilations of civilians and abductions of children to conscript them into military units or force to labour. 63 When the UN imposed economic sanctions on some of those states, diamonds were smuggled and sold as coming from legal sources in Congo, Guinea, Ivory Coast and Gambia. 64 The scale of the tragedies befalling the citizens of western African states was brought to the attention of the international community by the efforts of the non-governmental organizations Global Witness (based in London) and Partnership Africa Canada (based in Ottawa). 65 The trade in blood diamonds was publicized mostly by Global Witness, which revealed that the government of Belgium and the De Beers Corporation were involved in this shady business. 66 and armed conflict as a contribution to prevention and settlement of conflicts, and called all its members to put into place control mechanisms for the diamond trade (the UN also adopted Resolution no. 56/263 on 26 February 2002 68 ). The purpose was to prevent situations in which financial assets would be spent on providing arms and fuel to rebels.
African states quickly realized how dangerous the trade in blood diamonds was, and not only to the states directly involved in this trade. Mass migrations of refugees, threats to foreign investments and threats to ruling governments resulted in the attraction of international attention. In May 2000, a conference was held in Kimberley, South Africa, attended by representatives of interested states, non-governmental organizations and private companies trading in diamonds. Diamond is a pure carbon with a unique crystal structure, and there is no method for determining its origin. The purpose of the conference was to establish a diamond certification system that would prevent international trade in diamonds extracted or mediated by uncertified entities. In the Declaration of Interlaken of 5 November 2002, the date of entry into force of the certification scheme was set for 1 January 2003.
The Kimberley Process Certification Scheme consists of 6 sections and 3 annexes. 69 It includes many recommendations, but few obligations. It requires the parties to introduce a diamond certification scheme consisting of: 1. the title 'Kimberley Process Certificate'; 2. a clause of compliance with the Kimberley Process; 3. country of origin; 4. translation of the certificate into English; 5. a unique number; 6. date of issuance and expiry date; 7. name of the issuing authority; 8. identification of the exporter and importer; 8. the carat weight and monetary value in US dollars; 9. a tariff code and cargo description; 10. the number of parcels in shipment; 11. validation of the certificate by the Exporting Body.
70 It should also be tamper and forgery resistant. 71 The Scheme provides for optional elements of certificates. 72 The process requires from signatories not only the introduction of certificates, but also verification of whether they are consistent with the actual shipment.
73 Section IV regulates internal controls and obliges the states to designate an Importing and an Exporting Authority (b), collect trade data (e) and penalize breaches against the Scheme (d). Section V obliges states to cooperate by exchanges of information (a), compile statistical data (b) and cooperate in law enforcement (g). Certification requirements represent a compromise between efficient control on the one hand and not overburdening states with excessive administrative obligations on the other. 74 The most fierce critics of the Process are nongovernmental organizations, which allege that it lacks independent, regular Currently there are 50 parties to the Kimberley Process, but because one of them is the EU, there are 76 states participating, including all of the world's largest diamond exporters and importers. 76 Section III(c) of the Kimberley Process prohibits the parties from trading in diamonds with states that are not parties to the Process. Such regulation constitutes an obvious breach of a fundamental principle of international trade: the most favored-nation clause. On the other hand, since there is no method for distinguishing a blood diamond from a regular diamond, it is difficult to imagine a different way of eliminating the trade in blood diamonds. According to the Marrakesh Agreement 77 , in exceptional circumstances the Ministerial Conference may decide to waive an obligation imposed on a member, provided such decision is taken by ¾ of the members. 78 Before voting, the request for a waiver should be submitted to the relevant council (Council for Trade in Goods, Council for Trade in Services, Council for TRIPS) for a report. 79 A decision by the Ministerial Conference granting a waiver should state the exceptional circumstances justifying such a decision, the terms and conditions governing the application of the waiver and the date on which the waiver shall terminate. Any waiver granted for more than one year should be reviewed by the Ministerial Conference within one year of its granting, and after that every year until its expiry. 80 Despite numerous obligation waivers granted so far in the WTO, in practice they do not have much influence on the organization's functioning as approximately 80% of them refer only to tariff classification modifications. 81 During the adoption of the Kimberley Process, a debate begun on whether a WTO obligation waiver was necessary in this situation. The EC and Switzerland opposed such waivers waiver, arguing that it should not be a priori assumed that the Kimberley Process is in breach of WTO law. They suggested waiting and seeing whether its compliance with WTO law would be questioned, and if so, what the decision of the panel and Appellate Body would be. 82 However, the determination of the United States and Canada resulted in an application for a waiver being submitted to the WTO. The Kimberley Waiver was granted in a General Council Decision of 2003. 83 The Waiver itself refutes that its existence determines the noncompliance of the Kimberley Process with WTO law. It was introduced for 4 years 84 and has been annually prolonged ever since. The Waiver covers only the GATT. However, according to Krista N. Schefer 86 and Agreement on Import Licensing Procedures. 87 She also claims that a waiver, which is a temporary measure in its nature, cannot over a longer period be a substitute for a permanent, systemic solution and risks other improvised corrections. 88 Further concerns are raised by the premise of extraordinary circumstances required to grant a waiver. Just because a problem is grave and complex does not make it extraordinary. This is why an obligations waiver cannot be considered as an efficient and universal tool for human rights protection, an argument supported by the fact that the Kimberley Waiver remains one of few examples of such a quick and direct reaction by the WTO to human rights abuses. What is more, a phrase in the Kimberley Waiver that the international certification scheme for rough diamonds must be consistent with international law governing international trade 89 seems to prioritize international trade law over international human rights law. Schefer argues that a better solution from the perspective of human rights protection would be to follow the Swiss suggestion and enable direct confrontation between WTO law (especially Articles XX and XXI of the GATT) with human rights law. 90 If it turned out that the Kimberley Waiver breached WTO law, there would be no doubt that this organization contributed to human rights violations, since it is hard to imagine a more drastic example of human rights abuses and measures better suited to fight them.
Kevin R. Gray, on the other hand, does not agree with the argumentation presented above. In his opinion, trade in blood diamonds cannot serve as an example representing the links between international trade law and international human rights law. The violence against civilians in western Africa should be regarded as a humanitarian crisis rather than traditional human rights abuses. Besides, trade in blood diamonds is only part of a broader context of attacks on civilian populations, and human rights abuses accompanying mining and distribution of the gems do not constitute the core of the problem. 91 Sales of diamonds generate financial income for rebels, with which they purchase arms, fuel and other supplies that they then use to terrorize civilian populations. The nexus between diamonds and human rights abuses is therefore not direct. In his view, human rights abuses in such circumstances, however outrageous, may be considered as merely side effects of military conflicts. Similarly to its predecessors, the parties to the Cotonou Agreement were granted an obligations waiver, 94 as the preferences it gave were covered by neither the GSP, nor by Article XXIV of the GATT. 95 Interestingly, when the United States adopted the African Growth Opportunity Act in 2000, they did not apply for a waiver, even though its content is similar to that of the Cotonou Agreement. This Act raises concerns as to its compliance with the Enabling Clause, 96 yet it has never been challenged in the WTO.
The most relevant modification in the Cotonou Agreement, when compared with the Lomé Convention, is the introduction of reciprocity. 97 According to Article 34 (1) of the Agreement, the aim of economic and trade cooperation is to foster integration of the ACP states into the global economy. The Agreement was strongly criticized by non-governmental organizations and some of the potential beneficiaries due to the reciprocity
